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 Introduction
 1.1 Introduction
    The Employment Manual has been written to provide you with a guide to employment procedures under UK law.  

It is designed to be used as a day-to-day reference tool, giving an overview of the main areas of human resource  
and personnel management.

    If you have a specific employment question or problem, it is important that you seek appropriate legal advice.  
If you have a Commercial Legal Expenses Insurance policy, you can do this by using your legal advice helpline.

    Included within the manual are suggested letters and documents for use in personnel management. These can be 
amended to suit your individual requirements. Your legal advice helpline will also be able to help you with this.

    Please remember that employment is a changing area of the law and this manual reflects the situation at the time of 
writing. The Employment Manual is updated regularly to reflect changes in the law but there may be times when a part 
of the manual is out of date, so it is important to seek legal advice on specific matters.

Note:   Throughout this manual, he also reads she, unless stipulated.
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 1.2 Employment Manual disclaimer

 Conditions of use

    Please read these conditions of use carefully. By accessing this web page you agree to be bound by these conditions.  
If you do not agree please do not access this site. The Employment Manual is provided by DAS Legal Expenses  
Insurance Limited whose Head and Registered Office is at DAS House | Quay Side | Temple Back | Bristol | BS1 6NH.  
DAS is a company registered in England and Wales, (company number 103274).

    This web page is of a legal nature and is based on the law of England and Wales. This web site is designed to provide  
a general information service to our customers and the internet community. However, the information provided  
by DAS should not be relied upon by any individual, company, business or organisation without recourse to your legal 
advice helpline first.

    As employment law changes constantly through legislation and the decisions and judgments of Tribunals and Courts, 
the information on this web page cannot be regarded as accurate until such time as it has been confirmed by your  
legal advice helpline.

    Furthermore, it should also be noted that the general employment law information provided does not apply to 
certain styles of employment or occupation, companies or organisations. This should be confirmed by your legal 
advice helpline before relying upon this information.

    DAS reserves the right to update its web page at any time on a regular basis. You are therefore advised to constantly 
check the web page for updates and check with your legal advice helpline before relying on that information.

    All information on the DAS website including the Employment Manual is copyright © 2020 DAS Legal Expenses 
Insurance Company Limited | DAS House | Quay Side | Temple Back | Bristol | BS1 6NH | United Kingdom.  
All rights reserved. All information provided by this web site remains the property of DAS. Policyholders and the  
internet community have permission to download, copy and print sections of the Employment Manual providing  
this is done so for personal use only. DAS strictly prohibits reproduction other than for personal use and the alteration, 
modification, republication for monies or other consideration without the prior consent in writing from DAS.
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 Employment rights – an introduction
 2.1 Employment rights – an introduction
    Once you have appointed an employee you will no doubt wish to concentrate on allowing the employee to get on with 

the tasks they have been appointed for. An individual who is working under a contract of employment will have a vast 
array of legal rights that they are entitled to. Some rights will start from the first day of employment and some will apply 
after a period of service.

    This guide is a non-exhaustive list and it is the aim of this guide to highlight the most common rights an employee has.

 Contents

   •  Adoption
   •  Parental bereavement
   •  Discrimination
   •  Equal pay
   •  Fixed term employees
   •  Flexible working
   •  Health and Safety
   •  Information and consultation regulations
   •  Itemised pay
   •  Maternity rights
   •  National Minimum Wage
   •  Parental leave
   •  Particulars of employment
   •  Part time employees
   •  Paternity leave
   •  Pensions
   •  Protected disclosures
   •  Shared Parental Leave
   •  Sick pay
   •  Time off for dependants
   •  Time off work for study or training
   •  Transfer of Undertakings (TUPE)
   •  Unfair dismissal
   •  Union recognition
   •  Unlawful deduction of wages
   •  Working time regulations.
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 Employment rights
3.1 Statutory adoption leave and pay

 Who is entitled?

    Statutory adoption leave and pay are only available to employees who are matched for adoption with a child  
by an approved adoption agency.

 Statutory Adoption Leave (SAL)

    To qualify for Statutory Adoption Leave the individual must:
   •  be an employee;
   •  give the correct notice;
   •  provide proof of the adoption (if requested by the employer).

 Notification (SAL)

    Within 7 days of being matched with a child the employee must notify the employer of the following:
   •  duration of the leave;
   •  leave start date – this can be the date when the child is placed with the employee or up to 14 days before;
   •  the ‘date of placement’ – the date the child is expected to be placed with the employee.

    The employer must confirm the start and end dates within 28 days.

    Qualifying employees have the right to 26 weeks Ordinary Adoption Leave and 26 weeks Additional Adoption Leave.  
If a child’s placement ends during the Adoption Leave period, the adopter is able to continue Adoption Leave  
up to 8 weeks after the placement ends.

 Statutory Adoption Pay (SAP)

    To qualify for Statutory Adoption Pay the employee must:
   •  have no less than 26 weeks continuous service by the week they are matched with a child;
   •  give the correct notice;
   •  provide proof of the adoption (if requested by the employer;
   •  earn at least the lower earnings limit per week.

    The amount of Statutory Adoption Pay for Eligible employees is a fixed weekly sum (see rates table attached) or  
90% of their average weekly earnings before tax (whichever is lower). Statutory Adoption Pay is payable for 39 weeks.

 Notification (SAP)

    The employee must give notice to the employer advising when they wish SAP to start. The notice must be at least  
28 days before that start date or if that is not reasonably practicable, as soon as reasonably practicable.

    If an employer refuses or repeatedly fails to make payments, the employer can be liable to a penalty fine of up to £3,000.
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 Keeping in touch days

    An employee on Adoption Leave is not obliged to complete any work. However, if both the employee and employer 
agree, an employee can work for up to 10 days during Adoption Leave. These days can be taken at any time after  
the first 2 weeks of leave (4 weeks for factory workers). Payment will be made at the employee’s normal basic wage.

    It is at the discretion of the employer if they wish to offer “keeping in touch days”. An employee cannot be treated  
less favourably for refusing to agree to “keeping in touch” days.

 Return to work

    An employee returning from Ordinary Adoption Leave is entitled to return to the job in which they were employed  
before their absence (same job).

    However if the employee is returning from Additional Adoption Leave they are entitled to return to the same job,  
unless it is not reasonably practicable for the employer to permit them to do so. If it is not reasonably practicable  
for the employee to return to the same job, they are entitled to return to another job which is both suitable and 
appropriate for them in the circumstances.

 Useful links

    www.gov.uk – a useful guide for your employees
    www.acas.org.uk
    Rates and awards 2020
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3.2 Parental bereavement leave

 What is parental bereavement leave?

    Parental bereavement leave or ‘compassionate leave’ is leave given to an employed parent that needs time  
off because of the loss of their child that is under the age of 18 or suffer a stillbirth from 24 weeks of pregnancy.

    Parental bereavement leave is a statutory right and if an employed parent is dismissed or treated less favourably as  
a result of asserting this right that they may be entitled to make a claim for automatic unfair dismissal in the tribunal.

 Who is entitled to parental bereavement leave?

    The Parental Leave and Pay Act 2018 makes amendments to the Employment Rights Act 1996 to allow employed  
parents that have lost a child under the age of 18 will be entitled to 2 weeks leave. This leave must be taken before  
the end of a period of at least 56 days beginning with the date on which the child died which can be taken in one  
block or two separate blocks of one week.

    The act also entitles such employed parents with 26 weeks’ continuous service to receive payments of statutory 
bereavement pay for the relevant period. Other staff will be entitled to unpaid leave.

 What are the rates for Statutory Parental Bereavement Pay?

    The pay will be calculated at the statutory rate for that year – this is currently £148.68 per week or 90% of average 
weekly earnings if less than that rate. The rate increases will be applied each year in line with other statutory  
parental payment figures.
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3.3 Discrimination

 Who is protected?

   •  Prospective employees (see our guidance on recruitment)
   •  Employees (length of service not relevant)
   •  Non-employees. This guidance is aimed at the rights of employees but be aware that discrimination legislation can 

also extend to workers who are not employees such as casual workers and sometimes self-employed contractors.

 What are the different types of discrimination?

    It is unlawful to discriminate on the grounds of:
   •  sex, including pregnancy and maternity
   •  marital status, including civil partnership status
   •  gender reassignment
   •  disability
   •  race
   •  age
   •  sexual orientation
   •  religion/belief or lack of any religion/belief.

    These are defined in the Equality Act 2010 as protected characteristics.

 Types of discrimination

 Direct discrimination

    This is where the employer directly treats one person less favourably than they would treat or would have treated 
another person because:

   •  they have a protected characteristic
   •  they are thought to have a protected characteristic
   •  they associate with someone with a protected characteristic.

 For example:

   •  Disciplining a female secretary following a customer complaint where no action has been taken against a male 
colleague who was subject of the same complaint.

    Direct discrimination can never be justified except in the case of age where it can be justified as a proportionate  
means of achieving a legitimate aim.
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 Indirect discrimination

    This involves imposing a requirement or condition (such as a condition for job eligibility) where the proportion of  
people from a particular protected group who can comply with the requirement or condition is considerably smaller  
than the proportion of people from another group or groups who can comply with it, and where this is to the detriment 
of the individual concerned.

 For example:

   •  Stating no headgear to be worn may be indirectly discriminating against some religions such as Sikhs;
   •  imposing unsociable hours upon employees may indirectly discriminate against women with childcare needs.

    Indirect discrimination may be justified if it can be shown that the policy or practice is a proportionate means  
of achieving a legitimate aim.

    You should contact the legal advice helpline if you are unsure about justifying a policy or practice and think that  
it may put someone at a disadvantage.

 Harassment

    Employees have the right not to be harassed at work or in a work-related setting (e.g. an office party). A’s conduct  
may be considered to be harassment if A engages in unwanted conduct related to a relevant protected characteristic 
and the conduct has the purpose or effect of violating B’s dignity or creating an intimidating, hostile, degrading, 
humiliating or offensive environment for B.

 Victimisation

    A person (A) victimises another person (B) if A treats another person (B) unfavourably because A knows or believes  
B has done or may do a protected act.

    Protected acts include:
   •  bringing proceedings under the Equality Act 2010 (discrimination proceedings);
   •  making an allegation that another person has contravened the Equality Act 2010;
   •  giving evidence or information in connection with discrimination proceedings;
   •  doing any other thing relating to the Equality Act 2010.

    This is aimed to stop individuals feeling intimidated by an employer if they make a complaint under the protection  
from discrimination provisions.

 Discrimination by association

    Treating someone less favourably because of their association with a person protected under discrimination legislation is 
called discrimination by association. This area of law largely developed under race discrimination, for example a white 
employee being harassed for being married to an Asian woman. This area of law is constantly developing and being 
applied under different types of discrimination.
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 Dealing with discrimination in the workplace

    Employers should take an active role in tackling discrimination in the workplace. Failure to deal with a complaint from  
an employee can result in a discrimination claim being presented to the employment tribunal. Compensatory awards  
are uncapped for discrimination claims.

    If you encounter discrimination in the workplace or receive a complaint from an employee it is essential that you take 
legal advice for guidance.

 Discrimination arising from a disability

    This is a new provision under the Equality Act 2010. A person discriminates against a disabled person if he/she treats 
them unfavourably because of something arising in consequence of their disability, and this treatment cannot be 
justified as a proportionate means of achieving a legitimate aim.

    There is no requirement for the person complaining of this type of discrimination to show a comparator unlike direct  
and indirect discrimination.

 Duty to make adjustments

    Under the Equality Act 2010 there is an obligation for an employer to make reasonable adjustments for a disabled 
person in certain situations:

   •  where a provision, criterion or practice puts a disabled person at a substantial disadvantage in relation to a relevant 
matter in comparison with persons who are not disabled, the person to whom the duty applies must take reasonable 
steps to avoid the disadvantage;

   •  where a physical feature puts a disabled person at a substantial disadvantage in comparison with persons who  
are not disabled, the person to whom the duty applies must take reasonable steps to avoid the disadvantage;

   •  where a disabled person would, but for the provision of an auxiliary aid be at a substantial disadvantage in 
comparisons with persons who are not disabled, the person to whom the duty applies must take reasonable  
steps to provide the auxiliary aid.

 Useful links

    www.dasbusinesslaw.co.uk – provides more guidance and precedents for DAS commercial policyholders
    www.gov.uk – a useful guide for your employees
    www.equalityhumanrights.com – useful resource for latest developments in discrimination
    www.acas.org.uk – ACAS has produced several codes for best practice for dealing with discrimination in the workplace

 See also

    Less Favourable Treatment of Fixed Term and Part Time Employees.
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3.4 Fixed term employees
    The Fixed Term Employees (Prevention of Less Favourable Treatment) Regulations 2002 came into force from  

1 October 2002.

 Who is covered?

    The Regulations apply to employees and not workers. A Fixed Term Employee is defined as a person with a contract  
of employment, which is due to end when a specified date is reached, a specified event does or does not happen  
or a specified task has been completed.

    The Regulations do not apply to agency workers, members of the armed forces or apprentices and students on work 
experience placements that they are required to undertake as part of a higher education course.

 What is the employer’s obligation?

    Fixed Term Employees should not be treated less favourably than comparable ‘permanent’ employees on the grounds 
that they are fixed term, unless this is objectively justified.

    ‘Permanent’ employees are defined in the Regulations as those who are not on fixed term contracts.

    Less favourable treatment can occur when a Fixed Term Employee does not receive a benefit or is offered a benefit  
on less favourable terms than permanent employees. For example any redundancy waiver that is included in a fixed 
term contract which is agreed, extended or renewed after 1 October 2002 is invalid.

    Fixed Term Employees should have access to the company pension scheme on the same basis as the permanent staff.

    Employers must inform their Fixed Term Employees of permanent vacancies in their organisation.

    The Regulations provide that less favourable treatment in relation to particular contractual terms may be justified where 
the overall package of terms and conditions is no less favourable. Employers need to consider whether less favourable 
treatment is objectively justified on a case-by-case basis.

 Successive fixed term contracts

    The use of successive fixed term contracts is limited to four years, unless the use of further fixed term contracts  
are justified on objective grounds. On reaching the four year total the employee can ask the employer for a written 
statement to confirm permanent status.

    Service accumulated from 10 July 2002 will count towards the four year limit.

    Fixed term employees have the right to ask their employer in writing for a written statement giving the reason for  
any less favourable treatment. The employer must produce the statement within 21 days of the request. The statement 
may be used at an employment tribunal hearing concerning a complaint under the Regulations.
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 Reviewing your contracts

    If you have not yet reviewed your Fixed Term Contract following the 2002 Regulations it is recommended that you  
do so now. If you have any concerns about any differences in your fixed term contract then please contact the  
legal advice team.

    If fixed term employees believe that they are being less favourably treated than a comparable permanent employee 
because they are fixed term or that their employer has infringed their rights under the Regulations in any other  
way then they may present their case to an employment tribunal.

    If an employee is dismissed as a result of seeking to enforce their rights under the 2002 regulations the dismissal will  
be considered automatically unfair. This means that all employees, including those with less than two years’ service,  
can enforce this right.

    For more guidance on Unfair Dismissal see our Guide to Disciplinary action.

 Useful links

    www.dasbusinesslaw.co.uk – provides more guidance and precedents for DAS commercial policyholders
    www.gov.uk – a useful guide for your employees
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3.5 Flexible working

 What is flexible working?

    An employee with 26 weeks continuous service, at the date the request is made, has the right to request  
flexible working for any reason.

 Who is entitled?

    An employee with 26 weeks continuous service has the right to request flexible working.

    The employee can only make a request every 12 months and this right does not apply to agency workers.

 How is a request made?

    An employee must make a written request which:
   •  states that the request is made under the statutory right;
   •  specifies the flexible working pattern they wish to work;
   •  states an explanation of what effect, if any, they think the proposed change may have on the business  

and how they can deal with any such effect;
   •  states the date on which they want the change to start;
   •  states the date of the application;
   •  states whether any applications have been made in the past and if so, when.
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 Procedure upon receipt of a flexible working request

    There is an overriding principle of having to deal with a request in a reasonable manner, there is no statutory  
definition of what it is to deal with a request in a reasonable manner.

    Requests must be dealt with and a decision made within 3 months from the date of the request, any appeal to  
the decision must also be dealt with within the 3 month time limit. The time limit may be extended by agreement 
between the parties.

    There is no prescribed procedure to follow upon receipt of a request however it is advisable and good practice,  
to arrange a meeting with the employee to discuss the request as soon as possible.

    There is no obligation to provide an employee with the right of accompaniment at the meeting however it may  
be considered reasonable to do so.

    An accepted request will mean a permanent change in the terms and conditions of employment. Within 1 month  
of the changes taking place a written statement must be provided to the employee under s.4 ERA 1996 which details  
the agreed changes.

    If an employer cannot accommodate the request then the request may only be refused on one or more of the  
following statutory grounds:

   •  the burden of additional cost;
   •  a detrimental effect on ability to meet customer demand;
   •  an inability to reorganise work amongst existing staff;
   •  an inability to recruit additional staff;
   •  a detrimental impact on quality;
   •  a detrimental impact on performance;
   •  an insufficiency of work during the periods the employee proposes to work;
   •  planned structural changes.

    There is no statutory obligation to provide an explanation as to why a statutory ground applies but may be good  
practice and reasonable to do so. If you consider refusing a flexible working request it is recommended you contact  
the legal advice team for advice.

    There is no statutory obligation to give an employee a right of appeal against the decision made however it may  
be considered reasonable to do so. There are no prescribed grounds for appeal.

 Withdrawn requests

    An employee may withdraw a request at any time. If an employee withdraws a request they will be unable to make  
a further request for 12 months.

    An employer may consider a request by an employee withdrawn if an employee, without good reason, fails to attend  
an initial meeting arranged to discuss the request and fails to attend a further meeting rescheduled. Similarly an 
employer may consider a request withdrawn if the employee without good reason fails to attend an initial appeal 
meeting and fails to attend a further rescheduled appeal meeting.

    There is no statutory definition of a ‘good reason’ however employers are advised to fully consider employees reasons 
prior to making a decision to consider the request as withdrawn.
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 Applications to the employment tribunal

    An employee that is dissatisfied with the employer’s decision on appeal can, subject to certain time limits,  
refer the matter to the Employment Tribunal.

    The Tribunal can hear a complaint if:
   •  the employer fails to deal with the request in a reasonable manner;
   •  the employer does not give a decision on the outcome of the request within 3 months of the date  

of the application being made;
   •  the employer has not used one of the statutory grounds for refusal;
   •  the employer based his decision to reject the request on an incorrect fact; or
   •  the employer treats the request as withdrawn when it was not entitled to do so.

    An employee cannot bring a claim to the Tribunal for the first four grounds until either the employer has notified  
the employee of the decision or the decision period, including any agreed extension to that period, comes to an end.

    A claim must be presented to a Tribunal within 3 months.

    If your decision amounts to discrimination (see the section on discrimination) an employee can bring a discrimination claim.

    If an employee is dismissed as a result of making a flexible working request the dismissal could be considered 
automatically unfair.

 Remedies available to the employee

    The Employment Tribunal may make the following orders:
   •  require the employer to reconsider the flexible working request;
   •  make an award up to 8 weeks’ pay.

    As the above award is financially restricted, employees will often consider bringing a discrimination claim.  
Compensatory awards for discrimination claims are uncapped.

    Employers need to be aware that failure to deal with a flexible working request can be costly.

    Please contact the legal advice team if you have any concerns.

 Useful links

    www.dasbusinesslaw.co.uk – provides more guidance and precedents for DAS commercial policyholders
    www.gov.uk – a useful guide for your employees
    www.acas.org.uk – provide code of practice for dealing with flexible working
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3.6 Health and Safety
    Under the Health and Safety at Work Act 1974 and subsequent legislation the employer has a primary duty to ensure,  

so far as is reasonably practicable, the health, safety and welfare at work of all its employees.

    This includes:
   •  securing the health, safety and welfare of persons at work;
   •  protecting persons other than those at work against risks to health or safety arising out of, or in connection with,  

the activities of persons at work; and
   •  controlling the keeping and use of explosive or highly flammable or otherwise dangerous substances,  

and generally the unlawful acquisition, possession and use of such substances.

    In order to comply with the above obligations is it recommended that you have a Health and Safety policy.  
A sample policy is located in the appendix however you should always adopt a policy to suit the type of business  
that you operate.

 The Health and Safety Executive

    The Health and Safety Executive (“HSE”) is a statutory body set up to provide best practice guidelines for businesses.  
The HSE also acts in an enforcement capacity. The HSE have similar investigatory powers to the Police and regularly 
investigate and where appropriate prosecute businesses that fail in their duties.

    The HSE website is an invaluable resource for all businesses. It is recommended that DAS policyholders regularly 
download the latest guidance for their industry.

    For new businesses the HSE have a Start Guide which can be accessed at: www.hse.gov.uk

    The DAS Business Law website has more comprehensive guidance for DAS commercial policyholders.

 Common obligations

    Due to the variety of businesses DAS insure it is not possible to give comprehensive guidance to policyholders  
but below is a non exhaustive list of common obligations:

   •  Employers Liability Insurance – this is mandatory if you have an employee (there are some limited exceptions);
   •  displaying Health and Safety posters – this is mandatory;
   •  accident book – a legal requirement along with duties to report some accidents to the HSE;
   •  risk assessments – all jobs should be risk assessed and any Health and Safety measures implemented.

 Useful links

    www.dasbusinesslaw.co.uk – provides more guidance and precedents for DAS commercial policyholders
    www.hse.gov.uk – comprehensive guidance on employers obligations
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3.7  Information and Consultation of Employees 
Regulations 2004

    The Information and Consultation of Employees Regulations 2004 (“ICE Regulations”) give employees working with  
50 or more employees the right to be informed and consulted about the business they work for. They do not apply  
to those with less than 50 employees.

 How do the regulations affect employers?

    They provide employees in organisations with over 50 employees the right to be informed and consulted about  
matters affecting their employment. They place an obligation on employers to consult with their workforce on  
an ongoing basis so that employees have a better idea of potential changes in their employment and the economic 
activity of the undertaking.

 Who do they apply to?

    The Regulations apply to employees only and it must be an undertaking under the definition provided in the Regulations. 
An undertaking for the purpose of the Regulations is ‘a public or private body carrying out an economic activity,  
whether or not operating for a gain’.

 How can negotiations be initiated?

    There are two ways to initiate an agreement:
   •  where the employees put a request forward; or
   •  where the employer decides to commence negotiations.

    If neither of these occurs then the employer is under no obligation to seek to establish an ICE Agreement.

    In order for an employee’s request to be valid, 10% of employees must make a request in writing which states  
the date on which the request is sent.

    Requests can be sent to the employer or to the Central Arbitration Committee (CAC).

 Pre-existing agreement

    If there is a pre-existing agreement and 10% of the workforce place a request then the employer either has to initiate 
negotiations or put the agreement to the employees in a ballot.

    Things to consider:
   •  if over 40% support the request then the employer would have to start negotiations;
   •  ballots should be secret and fair;
   •  the agreement must be in writing;
   •  the agreement must cover all employees of the undertaking;
   •  the agreement must set out how the employer is to give information to the employees or their representatives  

and to seek their views on such information;
   •  the agreement must be approved by the employees.
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 Negotiation and representatives

    If there is no pre-existing agreement or the one that exists does not fulfil these criteria then the employer will have  
to arrange for representatives to be selected. The employer must make arrangements for the employees to be appointed 
or elected. They must represent the employees fairly and the employer cannot select the representatives himself.

 Contents of the negotiation agreement

    The regulations do not set out detailed rules for the contents of the agreement it is for the parties to decide.

    The minimum requirements are:
   •  the agreement must set out the circumstances when the employer will consult their employees;
   •  provide for the appointment of information and consultation representatives;
   •  be in writing and dated;
   •  cover all employees of the undertaking, be signed by the employer and be approved by the employees.

 Information and consultation representatives

    The information and consultation representatives are appointed by way of another ballot and the number  
of representatives should be proportionate to the number of employees in the undertaking.

    The information and consultation agreement must then provide for the information to be released by the employer. 
Once the agreement is in place another request cannot be made for 3 years.

    There are three categories of information which must be included:
   •  information on ‘recent and probable development of the undertaking’s activities and economic situation’;
   •  information on the ‘situation, structure and probable development of employment within the undertaking and  

on any measures anticipated, particularly where there is a threat to employment’;
   •  information on ‘decisions likely to lead to substantial changes in work organisation or in contractual relations’.

 Rights of information and consultation representatives

    Representatives have:
   •  the right not to be unfairly dismissed in connection with their role as a representative;
   •  the right to time off to perform their functions as representatives;
   •  the right not to suffer detriment on grounds of being a representative.

    If the employees have raised a request for negotiation and the employer has failed to comply with the terms  
of the negotiation then the Employment Tribunal could issue a penalty notice of up to £75,000.

    Information and consultation can already be in existence through trade unions but these regulations allow  
employees without the backing of a trade union the right to be consulted by their employer.

    If you receive a request from your employees, detailed advice should be taken from the advice line.
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3.8 Itemised pay
    All employees are entitled to a detailed written account of their wages when they are paid. When an  

employee starts their job they are entitled to a written confirmation of their pay and how often they are  
paid (see our guidance on particulars of employment). From 6 April 2019, workers as well as employees  
have the right to an itemised pay statement.

    The itemised payslip must contain the following information:
   •  the gross amount of the wages or salary;
   •  the amounts of any fixed deductions from that gross amount and the purposes for which they are made  

(for example trade union subscriptions);
   •  the amount of any Variable Deductions from that gross amount and the purpose which they are made  

(i.e. Tax and NI);
   •  the net amount of wages or salary payable; and
   •  where different parts of the net amount are paid in different ways, the amount and method of payment  

of each part-payment. (For example, if you part pay in cash).

 Useful links

    www.dasbusinesslaw.co.uk – provides more guidance and precedents for DAS commercial policyholders
    www.gov.uk – a useful guide for your employees

20

Employment Manual A Guide to Employment Rights

https://�www.dasbusinesslaw.co.uk
https://www.gov.uk


3.9 Maternity rights
    Employees who can satisfy the relevant qualifying conditions enjoy the following statutory rights:
   •  paid time off to receive ante-natal care;
   •  a minimum of 26 weeks’ Ordinary Maternity Leave (“OML”) and 26 weeks Additional Maternity Leave (“AML”);
   •  maternity pay;
   •  protection from dismissal by reason of pregnancy or childbirth;
   •  right to return to work after maternity leave;
   •  remuneration on suspension on maternity grounds;
   •  priority for alternative employment in redundancy cases;
   •  the right to request flexible working conditions on return to work.

    In addition an employer should consider the following obligations:
   •  Health and Safety risk assessment;
   •  compulsory maternity leave;
   •  keeping in touch days.

    There is an implied contractual duty for you to inform employees of their benefits and how to take advantage of them.

    Providing they meet the eligibility criteria, workers may also be entitled to maternity pay.

    Below is some brief guidance on the above issues.

 Paid time off for ante-natal care

    Under s.55 Employments Rights Act 1996 an employee has the right to paid time off to attend ante-natal classes.  
This not only includes GP and Midwife appointments but can include relaxation or parent classes provided the  
GP or Midwife has recommended it.

    Employees should try to arrange appointments outside of working hours but if this is not possible then you must  
give your employees reasonable time off. Employees are entitled to their normal rate of pay.

    You can ask for evidence of the appointment from your employees before granting time off however this does  
not apply to the first appointment.

 Right to accompany a pregnant woman to an antenatal appointment

    An employee (from the outset of their employment) or an agency worker (who has worked on an assignment  
for 12 continuous calendar weeks) who has a ‘qualifying relationship’ with a pregnant woman or her expected child,  
will be entitled to unpaid time off during working hours to accompany her to an antenatal appointment.

    In order to have a ‘qualifying relationship’ an employee or agency worker must show that:
   •  they are the pregnant woman’s husband or civil partner; or
   •  they are the expected child’s father; or
   •  they live with the pregnant woman in an enduring family relationship and are not a relative (a relative is the  

woman’s parents, grandparents, sisters, brothers, aunts or uncles which include relationships of the full blood,  
half blood or adoptive); or

   •  they are one of a same-sex couple who is to be treated as the child’s parent under s.42 or 43 of the Human 
Fertilisation and Embryology Act 2008 (HFEA 2008); or

   •  they are the potential applicant for a parental order under s.54 of the HFEA 2008 in relation to a child who  
is expected to be born to a surrogate mother.
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    An employee or agency worker if entitled, can take two occasions of time off which are no longer than six  
and a half hours in one working day.

    In order to make a request for time off an employee or agency worker should make a written request to their  
employer/hirer, this request should show:

   •  that the employee or agency worker has a ‘qualifying relationship’ with the pregnant woman;
   •  that the purpose of attending the appointment is for antenatal care and the appointment has been made  

on the advice of a registered doctor, registered midwife or registered nurse;
   •  the date and time of the appointment.

    An employer/hirer may decline the request for time off to accompany a woman at an antenatal appointment  
provided it is reasonable to do so.

    An employee or agency worker can make a complaint to an Employment Tribunal if time off is unreasonably refused.  
If a complaint is founded the Tribunal may award compensation at twice the hourly rate the employee or agency  
worker would have been entitled to for the period they would have been absent, had the employer/hirer granted the 
time off.

    The employee/agency worker must present a complaint to the Tribunal within 3 months starting from the date  
of the appointment or if not reasonably practicable, within a time which the Tribunal considers reasonable.

 Maternity leave

    All employees are entitled to 26 weeks OML and 26 weeks AML. The terms previously had more significance  
as only certain employees were entitled to AML these conditions have all been removed so all pregnant employees 
irrespective of their length of service may take up to 52 weeks leave.

    The employees should give the correct notice in order to take the leave unless to do so would not be reasonably 
practicable. The employee must notify you of her intention to take maternity leave by the end of the 15th week before 
the baby is due. Employees will be given a MATB1 form by their midwife which will confirm the expected week the  
baby is due. This is known as the expected week of confinement (“EWC”).

    As well as confirming the pregnancy and the EWC your employee must notify you when she intends to start maternity 
leave. Employees are entitled to request to start maternity leave up to 11 weeks before the EWC. Alternatively the 
employee can state they intend to work right up until the EWC.

    An employer upon receiving this notification is required to give a written response within 28 days, confirming the  
date her AML would end and she would be expected to return to work. The end of maternity leave will be 52 weeks  
from the start of maternity leave.
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 Statutory Maternity Pay (SMP)

    As well as taking maternity leave, an employee will be entitled to 39 weeks SMP provided they:
   •  Have had 26 weeks continuous service at the 15th week before the EWC; and
   •  Earn more than the lower earnings limit.

    SMP is currently paid at:
   •  90% of normal weekly earnings for the first 6 weeks and the remaining 33 weeks paid at the statutory maternity  

pay rate. Please see rates table attached as this amount can change on an annual basis; or
   •  90% of earnings, whichever is lower.

    When your employee notifies you of her intention to take maternity leave (see above) she will notify you when  
she wants the SMP to start (at least 28 days notice is required).

    If for any reason your employee is not entitled to SMP you must supply a SMP1 form to the employee and inform  
her that she may be entitled to maternity allowance which would be claimed from the local job centre.

 Protection from dismissal by reason of pregnancy or childbirth

    The dismissal of an employee is automatically unfair, regardless of her length of service or hours of work, if:
   •  it is on maternity related grounds and takes place during her pregnancy or statutory maternity leave; or
   •  during the four weeks following the end of the maternity leave period, she has since then been incapable of work  

due to a medically certified illness; or
   •  it occurs after the end of her statutory maternity leave period and is on grounds connected with that leave; or
   •  on grounds of a Health and Safety provision which could give rise to maternity suspension; or
   •  on grounds of redundancy and you have not offered her any suitable alternative vacancy which is available; or
   •  she is unfairly selected for redundancy for one of the above reasons.

    This protection applies automatically from the start of the employee’s pregnancy. There is an automatic right  
to receive written reasons for dismissal while pregnant or during the statutory maternity leave period.

 Less favourable treatment of a pregnant worker

    Less favourable treatment of a pregnant worker will constitute sex discrimination and employers should consider  
the following points:

   •  pregnant workers are more likely to be sick and any disciplinary action for pregnancy or post-natal sickness  
will be considered discriminatory;

   •  employees should be kept updated of any job vacancies in the workplace whilst on maternity leave;
   •  employees on maternity leave will continue to accrue annual leave and have the right to take that leave  

upon her return.
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 Right to work after maternity leave

    An employee needs to give you notice if she wants to return before the end of her maternity leave period.  
If she wants to return early then she should give you no less than 8 weeks’ notice otherwise you can postpone  
her return but not beyond the maternity leave period.

    The employer has no right to postpone the employee’s return if it failed to give her the appropriate notification  
of the date of the end of her leave. In such cases, the employee is not required to give advance notice of her  
intention to return early.

    If an employee returns to work during or at the end of OML she has an automatic right to return to the same  
job before her absence and it is assumed that she will do so unless she states otherwise. Any attempt to change  
or undermine her role can result in a sex discrimination claim.

    Where the employee has taken any period of AML, or a period of at least four weeks’ parental leave on top of her OML, 
and there is some reason (other than redundancy) why it is not reasonably practicable for the employer to permit  
her to return to the same job (for example, if there has been a reorganisation):

   •  the employee is entitled to return to a different job which is both suitable for her and appropriate in the circumstances;
   •  the terms and conditions must not be less favourable than they would have been had she not been absent 

(regulation 18a(1)(b)).

 Holidays

    At present case law suggests that where an employee is on long term sick leave and is unable to take their holidays  
they should continue to accrue and should carry over to the next holiday year. The same will apply to maternity leave 
and employees should be allowed to take their holidays either before maternity leave or when they return.

    This may be subject to change in the future and you should contact the legal advice helpline if you have any queries  
in relation to this.

 Health and Safety

    Before looking at maternity suspension it is worth exploring the employer’s duties in terms of Health and Safety.

    You, as an employer, are under a general duty to take reasonable care for the Health and Safety of employees  
(see our section on Health and Safety).

    You may need to take specific measures to address the particular hazards posed to new mothers and pregnant 
employees and workers. Employers should consider the following:

   •  fatigue
   •  hazardous substances
   •  ionising radiation
   •  lead
   •  lifting
   •  passive smoking
   •  visual display units
   •  night work
   •  Health and Safety after the birth.
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    If your work force includes women of child bearing age, you are under an obligation to carry out risk assessments  
in relation to this risk group.

    It is automatically unfair to dismiss a woman because of a requirement to suspend her on Health and Safety grounds.

    You must take preventative or protective measures regarding any identified risks. It is not unlawful for you to 
discriminate against a woman in the risk group on the ground of her sex if it is necessary in order to comply with its 
Health and Safety obligations in relation to the specific risks she faces. If necessary you may need to suspend a pregnant 
employee if the Health and Safety risk cannot be avoided (see below). The Health and Safety Executive Website is a 
useful resource for employers for guidance on Health and Safety risk assessments for pregnant workers.

 Suspension on maternity grounds

    Suspension of a pregnant employee should be imposed as a last resort. If a Health and Safety risk has been identified 
then first consider:

   •  altering the employees working conditions, hours or tasks or consider whether any safety equipment can be used; or
   •  if this is not reasonable or would not avoid the risk then you must offer the employee any suitable alternative work.

    If this is not possible the employee can be suspended from work. While suspended the employee is entitled to be paid 
normal remuneration except in respect of any period during which you have offered her suitable work which was 
unreasonably refused.

 Compulsory maternity leave

    Whilst an employee has all the above rights (maternity leave and SMP) they may choose not to claim them.  
However you have a duty to ensure an employee takes a minimum period of 2 weeks maternity leave (4 weeks  
for factory work) commencing with the day on which childbirth occurs or you will commit an offence and be  
liable on summary conviction to a fine.

 Keep in touch days

    An employee on maternity leave is not obliged to complete any work. However, if both the employee and employer 
agree, an employee can work up to 10 days during maternity leave. These days can be taken at any time after  
the first 2 weeks of leave (4 weeks for factory workers). Payment will be made at the employee’s normal basic wage.  
It is at the discretion of the company if they wish to offer keeping in touch days. An employee cannot be treated  
less favourably by refusing to take up keeping in touch days.
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3.10 National Minimum Wage
    The National Minimum Wage (NMW) was introduced in 1999 by the National Minimum Wage Act 1998 (NMWA 1998).  

On 6th April 2015, the NMW Regulations 2015 came into force and consolidated the NMW Regulations 1999 and  
the subsequent amending regulations into one piece of legislation.

 Who is entitled?

    The Act applies to most workers in the UK who are over compulsory school age. The NMW is a specified minimum  
hourly rate of pay to which most workers are entitled. All employers have to comply with the NMW Regulations, 
regardless of their size.

    NMW applies to most employees but also to a wider class of workers in some circumstances. Under section 54  
of the NMWA 1998, a worker is an individual who works under:

   •  A contract of employment.
   •  A contract (which may be express, implied, oral or in writing) to personally do or perform work or services  

for another, provided that the other is not a customer or client of a profession or business undertaking carried  
on by the individual.

    Most workers are entitled to the minimum wage, this includes:
   •  part-time workers
   •  casual labourers, e.g. someone hired for one day
   •  agency workers
   •  workers and homeworkers paid by the number of items they make
   •  apprentices
   •  agricultural workers (seek advice if you have agricultural workers as they may be entitled to a higher minimum  

rate set by the Agricultural Wages Board)
   •  trainees, workers on probation
   •  disabled workers
   •  seafarers (if they work on a UK registered ship in the UK or its internal waters)
   •  offshore workers (those working in UK territorial waters, the UK sector of the continental shelf or in a foreign  

sector of a cross-border petroleum field that is partly in the UK sector).

    There are a number of people who are not entitled to the NMW, including:
   •  self-employed people
   •  volunteers or voluntary workers
   •  family members, or people who live in the family home of the employer who undertake household tasks
   •  company directors
   •  workers younger than school leaving age
   •  members of the armed forces
   •  share fishermen
   •  higher and further education students on a work placement up to 1 year
   •  workers on government pre-apprenticeships schemes
   •  people working on a Jobcentre Plus Work trial for 6 weeks
   •  prisoners.
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 National Minimum Wage rates

    There are currently different rates of NMW for different categories of workers:
   •  Standard (adult) rate: workers aged 21 or over.
   •  Development rate: workers aged between 18 and 20 inclusive.
   •  Apprentice rate: apprentices under 19 years of age or those aged 19 and over but in the first year of their apprenticeship.
   •  Young workers rate: workers aged under 18 but above the compulsory school age that are not apprentices.

    The current rates are set out in the rates table attached. The rates are reviewed each year, following recommendations 
by the Low Pay Commission.

    Apprentices are entitled to the apprentice rate if they’re either:
   •  under 19
   •  over 19 and in the first year of their apprenticeship.

    Apprentices over 19 who have completed the first year of their apprenticeship are entitled to the minimum wage  
rate for their age.

 Calculation of NMW

    To calculate whether a worker has received NMW will depend on their average hourly rate. This is calculated  
on the basis of:

   •  The total remuneration earned over the relevant pay reference period;
   •  Divided by the total number of hours worked over the pay reference period.

    The pay reference period (PRP) is the period by reference to which a worker is paid and is the basis of calculating  
whether the national minimum wage (NMW) has been paid. So, workers who are paid weekly will have a PRP of one 
week, workers paid daily will have a PRP of one day and workers who are paid monthly will have a PRP of one month.

    The following elements will be taken into consideration for the purposes of calculating NMW:
   •  basic salary
   •  bonus, commission and other incentive payments based on performance (this does not include any premium  

paid for overtime or shift work)
   •  piecework payments
   •  accommodation allowance
   •  allowances paid by way of HMRC dispensation agreements.

    On call time may also be considered for the purposed of calculating NMW. We recommend that you seek further  
advice if you have a worker who works on call and want further guidance in relation to the effect on this on NMW.

    The following are not taken into consideration for the purposes of NMW:
   •  benefits in kind whether or not they have a monetary value, with the exception of the accommodation allowance
   •  loans by the employer
   •  advances of wages
   •  pension payments
   •  lump sum payments on retirement
   •  redundancy payments
   •  tribunal or settlement awards
   •  any premium paid for overtime
   •  any allowances or payments that are not attributable to the employee’s performance e.g. London weighting 

allowance. However if they payments are consolidated into the standard pay, they may still be considered  
for NMW purposes.
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 Accommodation allowance

    Accommodation allowance is the only non-cash benefit in kind that should be taken into consideration for the  
purposes of calculating NMW; it would usually be the case that workers should receive NMW in the form of cash.

    If the employer provides accommodation, the accommodation offset rate is used to determine National  
Minimum Wage pay. If an employer charges more than this, the difference is taken off the worker’s pay which  
counts for the minimum wage.

    If the accommodation charge is at or below the offset rate, it doesn’t have an effect on the worker’s pay.  
If the accommodation is free, the offset rate is added to the worker’s pay.

    The employer is providing accommodation if any of these apply:
   •  the accommodation comes with the job
   •  the employer (or a connected person or company) owns or rents the property the worker lives in,  

even if there’s no direct link between the job and the accommodation
   •  the employer (or an owner, business partner, shareholder or director) gets a payment or benefit from  

the worker’s landlord or a member of the landlord’s family.

 Penalties for non-compliance

    Falsifying records or refusing to pay the National Minimum Wage is a criminal offence. The penalty has been  
set at 200% of the total underpayment of the NMW since 26 May 2015, with a minimum penalty of £100  
and a maximum penalty of £20,000.

    The Act requires employers to keep records sufficient to establish that they are paying their workers at least the  
rate of the National Minimum Wage. All records should be kept for at least 3 years. HM Revenue and Customs (HMRC) 
officers have the right to carry out checks at any time and ask to see payment records. They can also investigate 
employers, following a worker’s complaint to them.

 Protection against dismissal

    A worker may also bring an unfair dismissal or a detriment claim in an employment tribunal if their employer  
dismisses them or takes any detrimental action against them because of:

   •  becoming eligible for the NMW, or a different NMW rate;
   •  taking any action to seek to ensure that they receive the appropriate NMW;
   •  the employer being prosecuted for an offence under the NMWA 1998.

    Any dismissal of an employee in those circumstances will be automatically unfair and there is no qualifying  
period necessary.

    In such cases it will be assumed that the worker qualified for the NMW unless the employer can prove otherwise.
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 National Living Wage

    On 1st April 2016 a compulsory National Living Wage (“NLW”) was introduced for all workers aged 25 and over.

    The current National Minimum Wage (“NMW”) will continue to apply to those under the age of 25.

 Eligibility

    The NLW applies to the same category of workers as above under the NMW heading. This includes: employees,  
most workers, apprentices over 25 and agency workers but excludes the self-employed.

 Penalties for non-compliance

    Penalties for non-compliance:
   1  Employers who fail to pay the NLW can be banned from being a Company Director for up to 15 years and/or
   2  Liable for 200% of the amount owed unless the arrears are paid within 14 days
   3  Employers also run the risk of an unauthorised deduction from wages claim being made against them.

    A worker will have protection from dismissal or detrimental treatment for exercising the right to NLW (see Protection 
Against Dismissal above) and may be able to bring a detriment claim or an automatic unfair dismissal claim.

    Further information can be found at www.livingwage.gov.uk and www.gov.uk/am-i-getting-minimum-wage/y

 NB: The Living Wage

    The NLW is not to be confused with the Living Wage. The Living Wage is set independently by the Living Wage  
Foundation and is calculated according to the basic cost of living in the UK. Employers choose to pay the Living Wage  
on a voluntary basis.

 Useful links

    www.dasbusinesslaw.co.uk – provides more guidance and precedents for DAS commercial policyholders
    www.gov.uk – a useful guide for your employees
    www.lowpay.gov.uk – the low pay commission is a statutory body appointed to investigate and research low  

pay in the UK
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3.11 Parental leave
    The Employment Relations Act 1999 gives details of requirements for employees to be granted parental  

leave in certain circumstances.

    Parental leave is unpaid leave for the purposes of caring for a child.

 Who gets the leave?

    Employees with at least one year’s service, and has or expects to have legal parental responsibility for a child  
born or placed with him or her for adoption.

 How long?

    Each parent is entitled to take 18 weeks leave for each child.

    The leave entitlement is up to 4 weeks per year (unless the employer agrees otherwise).

    Parental leave applies to each child not each employer therefore employers can request records of leave already  
taken with previous employers.

    The employee can take leave in blocks of 1 week (or blocks of one day where the child is disabled).

    Part time employees get a pro-rata entitlement.

 When can the leave be taken?

    As of 5th April 2015 employees will be able to take 18 weeks leave until the child reaches 18.

    Employees must give the employer 21 days’ notice before the intended start day of the leave and should confirm  
the start and end dates of their leave. There is no obligation for the notice to be given in writing.

    An employer can postpone parental leave provided the employer can show that there is a significant business reason.

    If the employer postpones parental leave the employer must write to the employee explaining why within 7 days  
of the employees request and must suggest a new start date which falls within 6 months of the original request.  
By postponing the request an employer cannot change the amount of leave being requested.
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3.12 Particulars of employment
    Section 1 of the Employment Rights Act 1996 states that employers must provide to employees a written statement  

of terms. Previously, employees must have been provided with the statement within the first two months of employment. 
However, from 6 April 2020, the following changes were made:

   •  the statement must be given before or on the first day of employment;
   •  workers, as well as employees must be issued with a statement;
   •  further information (explained below) must be included within the statement.

    Section 1 of the Act states what information must be provided by the employer to the employee in a statement.

    The basic information which should be contained in a statement is detailed in the sample below.

    Please note that DAS Law is able to provide a bespoke drafting service which can include the drafting of a statement 
of terms or contract of employment, please email documents@das.co.uk for a quotation.

   

From: (name of the employer)
To: (name of the employee)

General
This clause should include reference to:
•  the following particulars are given to you in accordance with the terms of the  

Employment Rights Act 1996;
•  start date of employment and whether any previous employment with another  

employer counts as part of continuing employment;
•  acceptance of employment implies that the employee accepts all the terms  

and conditions set out in these Particulars of Employment;
•  the Particulars of Employment annul any previous agreement;
•  from 6 April 2020, any probationary periods which are applicable during the initial employment;
•  from 6 April 2020, details relating to any training to be provided by the employer.

Place of work
Either the place of work or, where the employee is required or permitted to work at various 
places, an indication of that and of the address of the employer.

Collective agreements
Any collective agreements affecting the employment, including national agreements.

Job title/duties
The title of the job which the employee is employed to do or a brief description of the work  
for which he is employed.

Renumeration
Scale, rate, method of calculating the remuneration and the pay intervals. Must conform  
to the Minimum Wage Regulations.
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Benefits
From 6 April 2020, specify details of any paid benefits such as enhanced sick/family  
rights pay. Also include any non-monetary benefits such as free counselling services.

Hours of work
Terms and conditions of the hours of work, e.g. day, work Monday to Friday, shift work  
and rotas, weekend work and overtime. Must conform to the Working Time Regulations  
unless an opt-out clause is included. From 6 April 2020, specify the days and hours  
of work and how this may be varied.

Absence from work
Include procedures for reporting absence, e.g. to who and when, also sickness,  
incapacity details and any entitlements.

Holidays
Holiday entitlements including bank holidays, how holidays are accrued, holiday periods  
(e.g. January 1st – December 31st). Procedures for taking holidays and calculation upon 
termination of employment, the particulars given being sufficient to enable the employee’s 
entitlement, including any entitlement to accrued holiday pay on the termination of 
employment, to be precisely calculated.

Pensions and health insurance
Information on whether a pension scheme is included in the employment. What type  
of pension the company operate and location of where the rules can be obtained.  
Also include any health insurance that the company operate if applicable.

Termination of employment
Reference should be made to the statutory minimum notice periods required from both  
parties, unless more favourable terms are applicable.

Normal retirement date – not advised
Any retirement date needs to be objectively justified. Seek legal advice before entering  
a retirement age.

Grievance and disciplinary procedures
This must specify any grievance and disciplinary rules applicable to the employee.  
Reference must be made to where the rules are kept and how they are obtained if they  
are not included in this statement.

Working abroad
Details must be given if the employee is working abroad for more than one month. Including the 
currency in which remuneration is to be paid while working outside the United Kingdom.

Temporary work
Where the employment is not intended to be permanent, the period for which it  
is expected to continue or, if it is for a fixed term, the date when it is to end.
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3.13 Part time employees
    The Part-Time Workers (Prevention of Less Favourable Treatment) Regulations 2000 protect workers from being  

treated less favourably because of their part time status.

    A person works part time if they work fewer hours than a comparable full time worker. A comparable full time worker  
is one who is employed by the same employer, under the same type of contract and engaged in broadly the same  
type of work together with similar skills and experience.

    Part time workers must get the same treatment as full time equivalent workers in respect of:
   •  rates of pay including pay at overtime rates once they have worked the same number of hours as a full time worker;
   •  rates of other benefits including sick pay, maternity pay and adoption leave pay (adjusted pro-rata);
   •  pension rights and benefits;
   •  training and development opportunities;
   •  entitlement to the annual leave, parental leave and time off for dependants (adjusted pro-rata);
   •  selection for redundancy.

    If a part time worker believes they are being treated less favourably to a comparable full time worker they can ask  
their employer for a written statement of reasons for such treatment. The worker is entitled to receive the statement 
from their employer within 21 days of the request.
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3.14 Paternity leave and pay
    Increasingly Parliament is providing greater rights to assist working parents to manage their childcare and  

work commitments. Paternity leave applies where a child is born or placed through adoption and a partner may  
take either one week or two consecutive weeks of leave.

    Paternity leave can’t start before the birth or placement of an adopted child. The start date should be one  
of the following:

   •  the actual date of birth
   •  an agreed number of days after the birth or expected week of childbirth, ending within 56 days of the birth
   •  on the date of adoption placement
   •  an agreed number of days after the date of placement, ending within 56 days of placement.

    Please call the advice line if a child is being adopted from overseas.

 Paternity pay

    Statutory paternity pay for eligible employees is either the statutory pay rate per week or 90% of their average  
weekly earnings, whichever is lowest. Please see rates table attached.

    Employers may ask for proof of adoption for paternity pay.

 Eligibility

    In order to qualify for statutory paternity leave and pay an employee must:
   •  be the father, husband, partner of the mother or adopter or the adopter
   •  have worked for the their employer for 26 weeks by the end of the 15th week before the expected week of childbirth
   •  be classed as an employee for paternity leave
   •  be employed with their employer up to the date the child is born or placed – for paternity pay
   •  earn at least the lower earnings limit a week, gross pay, in an 8 week relevant period, for paternity pay
   •  give correct notice
   •  be taking the time off to look after the child
   •  be responsible for the child’s upbringing.

    Provided they meet the eligibility criteria, workers may also be entitled to paternity pay.

    Please call the advice line for matters relating to premature births.
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 Notice

    Employees must provide the following information 15 weeks before the expected week of childbirth:
   •  the child’s due date
   •  when they want the leave to start, which may change by giving 28 days’ notice
   •  how much leave they want.

    Employees may use form SC3 or employers may request the notice in writing.

    For employees adopting a child please call the legal advice line.

 Antenatal appointments

    Employees are able to take unpaid leave to accompany a pregnant woman to antenatal appointments if they  
are the baby’s father, the expectant mother’s spouse or civil partner, or in a long term relationship with the mother. 
Employees are able to accompany to 2 appointments of up to 6 and a half hours each.

 Record keeping

    Employers must keep certain records for HMRC.
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3.15 Protected disclosures
    The Public Interest Disclosure Act 1998 protects workers from unfair treatment or dismissal as a result of reporting  

or “whistleblowing” a wrongdoing in work.

 Who is protected?

    Subject to some very limited exceptions, most workers are protected. This includes employees, casual workers,  
agency staff and in some circumstances, even self-employed individuals.

    The disclosure has to be a qualifying disclosure which is as follows:
   •  a criminal offence
   •  the breach of a legal obligation
   •  a miscarriage of justice
   •  a danger to the Health and Safety of any individual
   •  damage to the environment
   •  a deliberate attempt to cover up any one of the above.

    Businesses should consider implementing a whistleblowing policy to encourage staff to report wrongdoings internally 
without fear of reprisal so that businesses can reduce the impact the whistleblowing would have on the business.

 Unfair dismissal and less favourable treatment

    If an employee is dismissed for whistleblowing it will be considered automatically unfair no matter how long the 
employee has worked for you.

    Employees and all other workers (see above) can bring a claim to the employment tribunal if they have been victimised 
or treated less favourably as a result of whistleblowing. There is no cap on compensation.

 Useful links

    www.dasbusinesslaw.co.uk – provides more guidance and precedents for DAS commercial policyholders
    www.gov.uk – a useful guide for your employees
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3.16 Shared Parental Leave rights
    The Children and Families Act 2014 inserts new provision into part 8 of the Employment Rights Act 1996.

 Eligibility

    In order for an employee to get SPL or ShPP they must qualify under the eligibility criteria. It is possible for  
one parent to get SPL and ShPP in order to take leave in separate blocks, even if their partner can’t share it.

    To qualify for SPL, an employee must share care of the child with either:
   •  their husband, wife, civil partner or joint adopter;
   •  the child’s other parent;
   •  their partner, as long as they live with them and the child.

    Employees or their partner must be eligible for maternity pay or leave, maternity allowance, adoption pay or leave. 
Please see the relevant sections of this manual relating to maternity and adoption rights.

    An employee must also:
   •  have been employed for 26 continuous weeks by the end of the 15th week before the due date or by the  

date an employee is matched with an adopted child;
   •  be employed with the same employer while they take SPL.

    During the 66 weeks before the child is due or adopted a partner, who is employed, self-employed or an  
agency worker, must:

   •  have been working for 26 weeks, without any need for this to be continuous;
   •  have earned at least £390 a week on average in 13 of the 66 weeks.

 Statutory Shared Parental Pay

    An employee will qualify for ShPP if one of the following applies:
   •  they qualify for statutory maternity pay or statutory adoption pay. Please see the relevant sections  

of the manual relating to maternity/adoption pay; or
   •  they qualify for statutory paternity pay and have a partner who qualifies for statutory maternity pay,  

maternity allowance or statutory adoption pay. Please see the relevant sections of this manual relating  
to paternity pay.

 Leave entitlement

    If the eligibility criteria are met and an employee or their partner end maternity or adoption leave and pay  
or maternity allowance then they can:

   •  take the rest of the 52 weeks of leave as shared parental leave, up to a maximum of
   •  50 weeks;
   •  take the rest of the 39 weeks of pay or maternity allowance as statutory shared parental pay, up to a maximum  

of 37 weeks.

    Please see the relevant sections of this manual relating to maternity rights and minimum periods of leave  
following birth.
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 Pay entitlement

    ShPP is paid at the statutory rate a week or 90% of the employees average weekly earnings, whichever is the lowest.  
See rate table attached for the current statutory rate.

 Starting Shared Parental Leave

    Shared parental leave may commence once the child has been born or adopted. To start SPL, by giving at least  
8 weeks’ notice, the mother or adopter must either:

   •  end any maternity or adoption leave by returning to work; or
   •  give binding notice, that can’t be changed, to their employer of the date they plan to end maternity  

or adoption leave; or
   •  end maternity pay or maternity allowance.

    SPL may start whilst a partner is still on maternity or adoption leave as long as binding notice has been given  
to bring it to an end. A mother must take the compulsory leave, please see the relevant sections of this manual 
relating to maternity rights and minimum periods of leave following birth.

 Procedure employees must follow

    Employees must give written notice of their entitlement to SPL and ShPP, which should include:
   •  their partner’s name;
   •  start and end dates for maternity and adoption leave pay;
   •  the total amount of SPL and ShPP available and how both the employee and partner intend to take it;
   •  confirmation that both employee and partner share childcare responsibilities.

    An employee must also include a signed declaration from their partner stating:
   •  their name, address and National Insurance number;
   •  that they satisfy the qualifying requirements for SPL and ShPP;
   •  that the partner agrees to the employee taking SPL and ShPP.

    After an employee has provided this information, the employer has 14 days to ask for:
   •  the name and address of the employee’s partner’s employer;
   •  a copy of the child’s birth certificate.

 Notice period

    Employees must give at least 8 weeks notice of any leave they wish to take. If the child is born more than 8 weeks  
early the notice period may be shorter.

    An employee has the ability to book a maximum of 3 separate blocks of leave, although employers may agree to more.

    Please note that an employee may be able to cancel a decision to end maternity or adoption leave. If this is the case 
please call for legal advice.
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 Shared Parental Leave in touch days

    An employee or their partner can work up to 20 days during SPL, known as shared parental leave in touch days.  
These days are in addition to the 10 keeping in touch days available to employees on maternity leave or adoption leave. 
These days are optional and should be agreed between all parties. Please see the relevant sections of this manual 
relating to maternity rights.

 Blocks of leave

    An employee can book up to 3 separate blocks of SPL even if they aren’t sharing the leave with their partner.

    Both partners, if eligible, can take leave at different times or both at the same time.

    If all parties agree it is possible to split blocks into shorter periods of at least 1 week.

 Record keeping

    Employers must keep certain records for HMRC.
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3.17 Sick pay

 Statutory Sick Pay (“SSP”)

 Who is entitled?

    All employees are entitled to claim from the moment their contract of employment starts provided they earn  
more than the lower earnings limit per week. Some employees may not be entitled to SSP if they have claimed  
other social security benefits within the previous 12 weeks.

 When does it start?

    SSP starts on the 4th Qualifying day (this includes weekends and Bank Holidays). Employees can self-certify their 
sickness for the first 7 days. After this an employer can insist a Statement of Fitness to Work (“Fit note”) be supplied.

    Note: The law was amended in response to Covid-19. You should seek legal advice in relation to SSP  
entitlement and whether you are able to reclaim any SSP paid.

 How much is SSP?

    SSP is paid at a statutory rate per week and is payable for up to 28 weeks. SSP is reviewed annually in April.  
Please see rate table attached for current statutory rates.

 Unfair dismissal and penalties

    The dismissal of an employee as a consequence of asserting their statutory right to SSP will be considered  
automatically unfair and 2 years’ service will not be required to bring a claim. Non-compliance with SSP provisions  
is also a criminal offence.

 Contractual sick pay

    Employers can apply their own sick pay policy provided they are meeting their statutory obligations. The DAS Business 
Law website provides more guidance on sickness and sick pay for DAS commercial policyholders.

 Useful links

    www.dasbusinesslaw.co.uk – provides more guidance and precedents for DAS commercial policyholders
    www.gov.uk – a useful guide for your employees
    www.hmrc.gov.uk – HMRC provide a very useful SSP calculator
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3.18 Time off for dependants
    This is governed by s.57A of the Employment Rights Act 1996 which was brought into force on 15th December 1999.

 Who is entitled?

    All employees are entitled to take a reasonable amount of unpaid time off work:
   1  to make longer term arrangements for the care of a sick or injured dependant; or
   2  in consequence of a dependant’s death; or
   3  to help when a dependant gives birth, falls ill or is injured; or
   4  to cope when the arrangements for care of a dependant unexpectedly fail; or
   5  to deal with an unexpected incident when a dependant is in school or on a school trip.

 Who is a dependant?

   1  The spouse, child or parent of the employee, whether they live with the employee or not.
   2  Any member of the employee’s household (including an unmarried partner and an elderly relative living  

in the house but not a lodger or a tenant).

    The definition of dependant may also include those who reasonably rely on the employee for such assistance  
or arrangements as outlined above.

    In general there is no requirement under the Act to pay employees for time off under S57A, However, if you are 
contractually obliged to, or have a history of providing paid leave in such cases, you cannot use s.57A as an excuse  
not to pay them.

 What is a reasonable amount of time off?

    Although the Act does not provide a limit on how much time off can be taken by an employee, the courts have  
found that in most cases reasonable time off would be several hours or, at most, one or two days. What is a  
reasonable time off will depend on the nature of the emergency and the individual circumstances of the employee.

 Exclusion of the right

    If the employee does not tell you why he/she needs the time off work as soon as is reasonably practicable  
or will not disclose how long the absence is likely to be you have no obligation to allow the time off.

    Note: This may not be reasonably practicable until after the employee has returned from work so take care  
with any disciplinary action.
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 Enforcement

   (a)  The employee may apply to the Employment Tribunal that he has unreasonably been refused time off under s.57A.
   (b)  The time limit for the application is 3 months.
   (c)  The Tribunal can extend the time limit if they feel it is reasonable.
   (d)  The Tribunal must make a declaration if they feel that the employee has been unreasonably refused unpaid time off.
   (e)  The Tribunal may award compensation taking into account the nature of the refusal and any expenses incurred  

by the employee.

 Protection of the employee

    The employee may apply to the Tribunal if:
   1  he/she has been victimised as a result of seeking or taking time off; or
   2  has been dismissed as a result of taking or seeking time off.

 Useful links

    www.dasbusinesslaw.co.uk – provides more guidance and precedents for DAS commercial policyholders
    www.gov.uk – a useful guide for your employees
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3.19 Time off work for study
    If you employ more than 250 employees your employees have the right to request time off work for training or study.

 Eligibility

    The right applies to the majority of employees who have at least 26 weeks continuous service.

    The right does not apply to agency workers, members of the armed forces or employees under 18 years old who  
have other statutory paid time off for training. For more guidance on eligibility for employees under 18 please consult  
the DAS legal advice service.

 Types of training your employees can request

    The employee is entitled to request training to develop skills or obtain a qualification provided he can show that  
the training can improve business performance or the employee’s effectiveness in the business.

    The request must contain all of the following:
   •  a statement that the application is an ‘application under section 63D Employment Rights Act 1996’;
   •  the subject matter of the proposed training or study;
   •  where and when the proposed training or study would take place and who would provide or supervise it;
   •  what qualification it would lead to;
   •  how the employee thinks the proposed training or study would improve their effectiveness in your business  

and the performance of your business;
   •  the date of the application;
   •  the date of any previous application.

    An employee can only make this application every 12 months.
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 Procedure

    Upon receiving a valid request you must meet with your employee within 28 days, it is possible to agree an extended 
period of time with the employee. You are entitled to ask for more information in support of the application and  
you must specify this in writing. You are allowed to treat the matter as withdrawn if the information is not provided.

    The employee must be invited to a meeting in writing and must be informed of their right to bring a work colleague  
or trade union representative.

    You may only refuse an employee’s request for time to train for one or more of the following business reasons:
   •  The proposed study or training would not improve the employee’s effectiveness in your business;
   •  The proposed study or training would not improve the performance of your business;
   •  The burden of additional costs;
   •  Agreeing to the request would have a detrimental effect on your ability to meet customer demand;
   •  You would be unable to reorganise work among existing staff;
   •  You would be unable to recruit additional staff;
   •  Agreeing to the request would have a detrimental impact on quality;
   •  Agreeing to the request would have a detrimental impact on performance;
   •  There would be an insufficiency of work during the periods the employee proposes to work; or
   •  There are planned structural changes during the proposed study or training period.

    Following the meeting you must write to the employee within 14 days to either accept the request or use one or more  
of the reasons above to reject the request. It is recommended you take legal advice if rejecting a request as you will  
be required to give a detailed decision. You must inform the employee of their right of appeal within 14 days.

 Appeal

    If you receive an appeal you must arrange a meeting within 14 days. This meeting should be dealt with by someone 
more senior within your organisation. Again you must inform your employee of their entitlement to bring a work 
colleague or trade union representative to the meeting. You should give the outcome of the appeal within 14 days  
of the appeal hearing.

    Note: If you receive a request for time off under this right it is recommended you take legal advice.
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3.20 Transfer of Undertakings
    Historically when the owner of a business sold their business there was no obligation on the buyer to retain the staff. 

This essentially was made unlawful following the Transfer of Undertakings (Protection of Employment) regulations 
(TUPE) which was first introduced in 1981 they were updated in 2006 and more recently in 2014.

    The Legislation refers to obligations on the Transferor and Transferee and for the purposes of this guidance the  
Transferor will be referred to as the Seller and the Transferee shall be referred to as the Buyer. It is worth noting that  
a TUPE transfer can arise in a wide variety of circumstances and is not limited to purchase of an undertaking.

 What are the main TUPE obligations?

    The TUPE obligations are essentially divided into the following main obligations:
   •  Automatic transfer of employees – If you buy a business you are obliged to employ all existing employees  

on their existing terms and conditions. You will be expected for example to honour their pay even if your  
existing staff are paid less.

   •  Employees length of service will also continue – Therefore the transfer will not break length of service.  
For example, if an employee has 2 years’ service upon the date of the transfer their service will continue in  
order to preserve their statutory rights against unfair dismissal and their service will be counted towards  
any redundancy payment.

   •  Protection against dismissal – Any employee dismissed as result of a TUPE transfer has a potential  
Unfair Dismissal claim.

   •  Transfer of all rights and liabilities – as stated above employees have the right to transfer on their existing  
terms and this includes all the main contractual rights of the previous employer. For example, where an employee 
has had a recent Final Written Warning this can be built upon for disciplinary purposes. As well as the transfer  
of rights there will also be a transfer of existing liabilities. For example, if an employee has outstanding unpaid  
wages liability for the wages will usually transfer to the buyer.

   •  Obligation to inform and consult – both the Seller and Buyer have an obligation to inform and consult those  
affected by a TUPE transfer. Any failure to do this can result in a compensation claim.

   •  Recognised trade unions – if the Buyer has a recognised trade union then this also transfers to the seller  
and any collective agreements will remain in force.

 When does TUPE apply?

    For TUPE to apply there has to be what is called a “relevant transfer”.

    A relevant transfer can be:
   •  transfer of a business;
   •  transfer of part of a business where there is the transfer of an economic entity that retains its identity.  

For example selling a product line; or
   •  a service provision change.

    A service provision change will apply in the following circumstances:
   •  outsourcing work to a contractor – for example if you wanted to outsource the cleaning of your offices your  

existing cleaners would be transferred to an external cleaning company;
   •  transferring work being carried out by a contractor to another contractor. Using the example above using  

another cleaning company to take over the work of the existing cleaning company;
   •  bringing work being carried out by a contractor back to your business or commonly known as bringing  

the work back “in-house”.
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    It was made clear in January 2014, with the introduction of the Collective Redundancies and Transfer of Undertakings 
(Protection of Employment) Amendment Regulations 2014 (the “2014 Regulations”) that a service provision change  
will only apply if the activities carried on after the service provision change would be “fundamentally or essentially  
the same” as the activities carried on before it.

    Identifying whether there is a relevant transfer can sometimes be difficult. If you are concerned about whether  
TUPE applies to you it is recommended that you contact the DAS Legal Advice Team.

 Right to object

    An employee has to object to a transfer. If an employee objects you have no obligation to retain them and their 
employment comes to an end on the transfer date. They will not have the right to notice or redundancy pay  
and they cannot bring an unfair dismissal claim. This right is not generally exercised.

 Obligation to inform and consult

    Both the Seller and Buyer have an obligation to inform and consult all those affected by the TUPE transfer.  
This not only includes staff subject to the transfer but could also include other staff. For example it your company  
is taking over another company and employees are being transferred into a particular department then all  
existing staff will need to be informed of the transfer.

 Obligation to inform

    Under the 2006 Regulations the buyer and seller must “long enough before the transfer” inform representatives  
of those affected the following information:

   •  the fact that a relevant transfer is to take place;
   •  when it is to take place;
   •  the reasons for it;
   •  the legal, economic and social implications of the transfer for affected employees;
   •  the measures, if any, which the employer envisages taking in relation to those employees; and
   •  if the employer is the seller, then the measures, if any, which the buyer envisages that he will take  

in relation to those employees who are to be automatically assigned to him on the transfer.

    This is known as the “measures obligation” or “measures letter” you would send to your affected employee’s 
representatives.

    If the employer intends to take measures then he must go through consultation with the representatives to seek 
agreement. Measures essentially mean changes to the employee’s terms. However, you ought to seek legal advice  
before doing this and some measures may be considered unfair (see below for guidance on acceptable changes).

 Obligation to consult

    If measures are being taken then the employer must consult with representatives with a view to reaching  
agreement. Employers should have meaningful consultation and if there can’t be agreement, then the employer  
must state the reasons for taking the proposed measures.
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 Appointing representatives

    As stated above the employer has a duty to inform and consult appropriate representatives. If you recognise  
a trade union for all staff then you would consult with the trade union. If you do not recognise a trade union then  
you will need to consult with appointed or elected employee representatives. You may already have employee  
reps as part of a works council or you may have to hold elections. This procedure can be complicated so it is 
recommended that you contact the DAS Legal Advice Team for guidance.

    Since 31 July 2014 micro businesses (employers with less than 10 employees) have been able to inform and  
consult directly with employees as long as they don’t already have a recognised independent union or existing  
appointed representatives.

    Failure to inform, consult or elect representatives can result in a claim by employees.

 Failure to inform or consult

    Any employee not informed or consulted as a result of a TUPE transfer is entitled to bring a claim to the  
employment tribunal.

    The Tribunal can awards up to 13 weeks pay (actual pay uncapped). As stated above both Seller and Buyer  
are potentially liable.

 Liability information

    The transferor is required to notify the transferee in writing or some accessible form certain key information  
about each employee assigned to the economic entity transferred:

   •  The identity and age of each employee;
   •  Particulars of employment as in the written statement issued to the employee;
   •  Information about any disciplinary or grievance procedure involving the employee during the previous two years;
   •  Information about any court or tribunal claim brought by the employee during the previous two years or likely  

to be brought;
   •  Information about any relevant collective agreements.

    This information should be provided at least 28 days before the transfer.

 Justifying changes or dismissals linked to a TUPE transfer

    Any change to employee’s terms and conditions are potentially void unless the employer can show that there  
are Economic, Technical or Organisational (“ETO”) reasons to make the change.

    It is important that any ETO can be objectively justified as any employee dismissed due to a change  
(Redundancies quite often occur after a transfer) or where an employee resigns in protest due to a change,  
this can result in Unfair (including constructive) Dismissal claims. The TUPE regulations do not define  
what an ETO might be so this definition has been largely developed by case law.

    Overleaf is some guidance:
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    Economic reasons – interpreted narrowly – for example, it has been held that dismissal of an employee to help  
sell the business is unfair. If post transfer you can establish that the wage bill is too costly and savings need to be  
made you may be able to carry out an ETO redundancy dismissal.

    Technical reasons – this usually relates to the nature of equipment or production processes that the buyer operates.  
For example, if the buyer has new machinery that does the work of existing employees so the employees are no  
longer required dismissal for redundancy may be justified.

    Organisational reasons – this usually occurs where a buyer does not need every member of the transferring  
workforce and every member of his existing workforce to carry out the job. For example, where a company takes  
over a similar organisation and departments are merged then the employer may be able to justify dismissals  
where effectively there are two or more employees that can do one job.

    The 2014 Regulations made it clear that a change in the location of the workforce following a transfer could  
be an ETO reason entailing a change in the workforce.

    More guidance on TUPE is available from the BIS using the following link: www.berr.gov.uk/files/file20761.pdf

    Note: The TUPE regulations and their lack of definition has resulted in numerous cases going to the Employment 
Tribunal for clarification. If you have any concerns in relation to your transfer please contact the legal advice team.

 Useful links

    www.dasbusinesslaw.co.uk – provides more guidance and precedents for DAS commercial policyholders
    www.gov.uk – a useful guide for your employees
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3.21 Unfair dismissal
    An employee who qualifies can challenge their dismissal in the Employment Tribunal (ET). If the ET finds the  

dismissal was unfair then the employee is entitled to compensation. In addition the successful employee will  
be entitled to a payment equivalent to statutory redundancy pay (basic award).

 Who qualifies?

    The qualifying period is two years’ service.

    If the two-year anniversary of your employee is in the near future and you wish to dismiss your employee,  
you should seek legal advice as in some circumstances, the tribunal is able to extend the date of dismissal.

 What is classed as a dismissal?

    This occurs where the employer terminates the contract of employment for any reason or where the employee  
resigns in protest due to an alleged breach of contract by the employer (known as Constructive Unfair Dismissal).

 Automatic unfair dismissal

    Employees with less than two years’ of service are not able to claim Unfair Dismissal unless the dismissal is linked to an 
automatically unfair reason for dismissal. Dismissals are automatically unfair if they are linked to any of the following reasons:

   •  because of their trade union membership, trade union non-membership, trade union activities or proposed  
activities, or use or proposed use of trade union services;

   •  for exercising or seeking to exercise their right to be accompanied at a disciplinary or grievance hearing,  
or to accompany a fellow worker at such a meeting;

   •  for reasons relating to jury service;
   •  on grounds relating to pregnancy, childbirth or maternity;
   •  for taking, or seeking to take, maternity leave;
   •  for taking, or seeking to take, paternity leave;
   •  for taking, or seeking to take, adoption leave;
   •  for taking, or seeking to take, parental leave;
   •  for taking, or seeking to take, time off for dependants;
   •  for taking or proposing to take certain specified types of action on Health and Safety grounds;
   •  the employee was a shop worker or a betting worker and refused to work on Sundays or gave, or proposing  

to give, an ‘opting-out’ notice to their employer;
   •  for reasons relating to the Working Time Regulations 1998 (e.g. working hours, holidays, rest breaks);
   •  for performing, or proposing to perform, any duties relevant to their role as an employee occupational  

pension scheme trustee.
   •  for performing, or proposing to perform, any duties relevant to their role as an employee representative  

or as a candidate to be such representative or as a participant in the election of such a representative;
   •  for making a protected disclosure (Whistleblowing);
   •  for having sought, in good faith, to assert a statutory employment protection right;
   •  for reasons relating to the national minimum wage;
   •  for requesting flexible working arrangements;
   •  for taking lawfully organised official industrial action;
   •  on grounds related to the Part-time Workers (Prevention of Less Favourable Treatment) Regulations 2000;
   •  for making a protected disclosure (Whistleblowing);
   •  for having sought, in good faith, to assert a statutory employment protection right;
   •  for reasons relating to the national minimum wage;
   •  for requesting flexible working arrangements; 49
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   •  for taking lawfully organised official industrial action;
   •  on grounds related to the Part-time Workers (Prevention of Less Favourable Treatment) Regulations 2000;
   •  on grounds relating to the Fixed-Term Employees (Prevention of Less Favourable Treatment) Regulations 2002;
   •  for reasons relating to the European Public Limited-Liability Company Regulations 2004;
   •  for reasons relating to the Information and Consultation of Employees Regulations 2004;
   •  for reasons relating to the Occupational and Personal Pension Schemes (Consultation by Employers and 

Miscellaneous Amendment) Regulations 2006;
   •  for exercising or seeking to exercise the right to be accompanied at a meeting to consider a request not to retire,  

or for exercising or seeking to exercise the right to accompany a fellow employee at such a meeting;
   •  for reasons relating to the European Cooperative Society (Involvement of Employees) Regulations 2006;
   •  for reasons relating to the Companies (Cross-Border Mergers) Regulations 2007;
   •  on grounds of retirement without the employer having first complied with their duty to consider a request  

by the employee not to retire;
   •  on the transfer of an undertaking or part of an undertaking, and the transfer itself, or a reason connected with it,  

is the main reason for the dismissal. This is unless it can be established that the dismissal was for an economic, 
technical or organisational reason entailing changes in the workforce (two years’ service is still required).

   Source: www.businesslink.gov.uk

 What is an employer obliged to show in order to justify a fair dismissal?

    Employees who have protection against unfair dismissal are entitled by law to know the reason for the dismissal  
and this reason must fall within one of the statutory definitions for dismissal.

    The statutory definitions are as follows:
   •  Capability or Qualifications
   •  Conduct
   •  Redundancy
   •  Illegality
   •  Some other substantial reason.

    Employers are also obliged to follow a fair procedure whilst dismissing an employee for one of the above reasons. 
Employers are encouraged to have their own disciplinary policy they have an obligation to follow the ACAS  
Code of Practice for Disciplinary and Grievance which was updated in April 2009. Failure to follow this minimum 
procedure can result in an uplift of the compensation by up to 25%.

    DAS has produced separate guidance on the following that will help you carry out a fair dismissal.

    The guides are as follows:
   •  Guide to disciplinary action
   •  Sickness
   •  Redundancy.

    You also may be obliged under your DAS policy to contact the legal advice team before your take any action  
against your employee.

 Useful links

    www.dasbusinesslaw.co.uk – provides more guidance and precedents for DAS commercial policyholders
    www.gov.uk – a useful guide for your employees
    www.acas.org.uk – see the ACAS “Code of Practice; Disciplinary and Grievance Procedures” and  

“Guidelines; Disciplinary and Grievance Procedures”50
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3.22 Union recognition
    The Employment Relations Act 2004 makes changes to the way in which Unions are recognised by employers  

with 21 or more workers; and introduces the statutory and voluntary recognition process.

    If you employ 21 or more workers a union may ask you for recognition. If this request is accepted the statutory  
process is at an end.

    If the request is refused the union may apply to the Central Arbitration Committee (CAC) for recognition for  
all or part of your workforce. CAC will accept the application once certain conditions are met, they can also opt  
for a decision to be made by a vote of the workers.

    Note: You may also apply for derecognition of a union using the same system, there are conditions which  
apply to this and further information can be obtained by the Legal Advice Helpline, or from the BIS website.

    You are strongly advised to seek advice from your legal advice helpline on any question of union recognition.

 Union representation

    Whether you recognise a union or not employees have the right to bring a Trade Union representative  
to the following meetings (this is a non-exhaustive list):

   •  Disciplinary
   •  Grievance
   •  Flexible Working Requests
   •  Redundancy
   •  Retirement
   •  Whistleblowing
   •  Time off for training.

 Useful links

    www.dasbusinesslaw.co.uk – provides more guidance and precedents for DAS commercial policyholders
    www.gov.uk – a useful guide for your employees
    www.businesslink.gov.uk – provides comprehensive guidance for businesses
    www.cac.gov.uk – the Central Arbitration Committee is the statutory body set up to deal with Union recognition  

and derecognition

51

Employment Manual A Guide to Employment Rights

https://�www.dasbusinesslaw.co.uk
https://www.gov.uk
http://www.businesslink.gov.uk
http://www.cac.gov.uk


3.23 Unlawful deduction of wages
    Under the Employment Rights Act 1996 no deduction from a workers wages can be made unless:
   •  It is required by statute; or
   •  Permitted by the contract of employment; or
   •  The worker has given his prior written consent to the deduction.

    The starting point is that deductions are unlawful but employers have a simple mechanism to make deductions  
by introducing an appropriate clause in the contract of employment. Despite being a simple mechanism deductions  
of wage clauses are quite often missed when an employer drafts a contract of employment.

    If you do not have a contractual clause or do not have your employees’ written consent then the Employment  
Rights Act 1996 may allow deductions in the following circumstances:

   •  overpayment of wages; or
   •  overpayment of expenses; or
   •  in consequence of any disciplinary proceedings if those proceedings were held by virtue of a statutory provision; or
   •  pursuance of a requirement imposed on the employer by a statutory provision to deduct and pay over  

to a public authority (for example the Child Support Agency); or
   •  sums payable to third parties pursuant to some contractual provision or with the workers consent  

(e.g. Trade Union deductions); or
   •  deduction as a result of an employee taking part in a strike or other industrial action; or
   •  where the worker has given consent for the purposes of satisfying a court order.

    If you are unsure as to whether you can deduct payments from your workers wages then please contact  
the legal advice team.

 Useful links

    www.dasbusinesslaw.co.uk – provides more guidance and precedents for DAS commercial policyholders
    www.gov.uk – a useful guide for your employees
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3.24 Working time regulations
    The Regulations above came into force on 1 October 1998. The aim of the Regulations are to ensure that workers  

do not work excessive hours, get regular rests and have a minimum amount of holidays per year.

    The term used in the Regulations is “worker” which can have a wider definition than “employee” –  
please note that if you are in any doubt as to whether anybody who does work for you has an entitlement  
under the Regulations please take specific legal advice as to your position.

    This guidance will cover the main elements of the working Time Regulations which are:
   •  Maximum Weekly Working Time
   •  Weekly Rest Periods
   •  Daily Rest Periods
   •  Daily Rest Breaks
   •  Minimum Holiday Entitlements
   •  Night Workers
   •  Exceptions
   •  Enforcement and Unfair Dismissal.

 Maximum weekly working time

    An employee’s hours (including overtime) should not exceed an average of forty eight hours over a seven day period. 
You, as the employer, have an obligation to monitor staff and keep records to ensure that the weekly average is not 
exceeded. The average may be taken over a period of seventeen weeks. In cases where the employee has worked for 
less than seventeen weeks the reference period should be taken back to the employees start date.

    You should not count any sick, maternity or holiday periods within the seventeen weeks, so if your employee has  
taken two weeks holiday in the previous seventeen weeks, you should extend the period by two weeks.

    By agreement with the employer you can opt out of this maximum provided:
   •  the agreement specifies the period for which the agreement applies; or
   •  allows the employee to terminate the agreement on notice (this notice period must not exceed three months).

    AND you must maintain up to date records which:
   •  identify the workers who have “contracted out”;
   •  set out the terms of the agreement;
   •  specify the hours worked by each employee during the reference period.

    The Health and Safety Executive may inspect the records at any time and request additional information.

 Weekly rest periods

    Adult workers are entitled to an uninterrupted rest period of at least 24 hours in each seven day period of working  
or a 48 hours rest period in each 14 day period. This right runs separately to the daily rest period.
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 Daily rest periods

    Adult workers are entitled to a rest period of at least 11 consecutive hours in each 24 hour period. For shift workers where 
the employer cannot adopt the rest period between shifts, adequate compensatory rest must be offered to the worker.

 Rest breaks

    After six hours, an employee is entitled to at least twenty minutes away from the work station. The rest break  
may be modified (upwards only) by collective agreement.

    The employer will have an obligation to provide more regular rest breaks where the work is monotonous.

 Minimum holiday entitlements

   •  All workers are entitled to paid leave and, from 6 April 2009, all full time employees will be entitled to 5.6 weeks’ 
holiday (28 days) in any leave period starting after that date;

   •  Leave must be taken within the leave year and payments in lieu of leave are only applicable where the employment  
is terminated (this may not apply to employees on maternity leave or off sick – please seek advice);

   •  The above are the minimum statutory requirements and can be varied upwards;
   •  On termination of employment an employee is entitled to a payment in lieu of leave;
   •  An employee’s payment in lieu will be apportioned according to the shortfall between the annual leave  

entitlement that is taken and the proportion of the annual leave;
   •  You may give notice of days where the employee is required to work or required not to work – please speak  

to your legal advice helpline for advice on notice periods;
   •  You should provide for situations where the employee has taken too much leave by incorporating a repayment  

clause in the terms and conditions of employment;
   •  The above are the statutory minimum holidays and where there is a contract in force which provides better  

benefits than above, the statutory entitlements are overridden, i.e. the employee cannot demand contractual  
rights and additional statutory rights;

   •  The definition of worker for the purpose of the Act may include subcontractors in some circumstances.

    These provisions do not apply to all workers’ positions and should therefore be confirmed with your legal advice helpline.

    Note: The law was changed in response to Covid-19. The rules relating to carrying over leave have now been  
relaxed in some circumstances therefore it is advisable that you seek legal advice.

 Night workers

    Any worker who regularly works at least 3 hours during the night time period which is 11pm-6am.

    Night workers must have a “normal” shift of eight hours or less in a twenty four hour period. The reference period is seventeen 
weeks so if your worker works 9 hour shifts and seven hour shifts over the 17 week period then the average will be 8.

    Those in employment with special hazards, such as heavy lifting or mental strain, no averaging of hours is permitted.

    You must provide night workers with the opportunity for a free health assessment before they start night working  
and at regular intervals during their employment (young persons must also be given the opportunity for assessment).

    If a night worker’s medical practitioner advises the employee that his health is suffering because of his shift  
you must transfer him to suitable day work where possible.
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 Exceptions

    The regulations provide for dis-applying obligations related to weekly rest, daily rest, rest breaks and night working  
in the following types of activity:

   •  Where the workers activities are a long way from where they live;
   •  Where the worker has to travel to different places of work;
   •  Security or surveillance work where a permanent presence to protect property or persons;
   •  Where the activity involves the need for continuity of care in hospitals, residential institutions and prisons;
   •  Work at docks and airports;
   •  Press, radio, TV, film production;
   •  Utilities (gas, electricity, water);
   •  Industries where work cannot be interrupted;
   •  Research and development;
   •  Agriculture;
   •  Carriage of passengers on urban passenger services;
   •  Foreseeable surges of activity such as in agriculture, tourism and postal services;
   •  Railway transport.

    Employers who fall within the exceptions must provide their staff with appropriate Health and Safety Protection.

 Enforcement and unfair dismissal

    The Health and Safety Executive has the power to investigate and prosecute you in breach of these Regulations.  
The result can be a hefty fine for the company.

    The individual employee can also apply to the Employment Tribunal who can:
   •  declare you are in breach;
   •  order that you pay compensation to the employee.

    You should also note that an employee has the right not to be treated detrimentally or dismissed because  
of his refusal to work beyond the requirements of the Act.

 Useful links

    www.dasbusinesslaw.co.uk – provides more guidance and precedents for DAS commercial policyholders
    www.gov.uk – a useful guide for your employees
    www.hse.gov.uk – Health and Safety guidance
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 Employment law
 Fact Sheet

 Rates and awards 2020

National Minimum Wage Minimum hourly rate – from 1 April 2020

25 and over (national living wage) £8.72

21 to 24 (standard adult rate) £8.20

18 to 20 (development rate) £6.45

Under 18 (young workers rate) £4.55

Apprentice (apprenticeship rate) £4.15 (for apprentices aged 16 to 18 and those aged 19 or over  
who are in their first year)

Claim Maximum award – from 6 April 2020

Failure to give statement of particulars of employment £2,152 (4 weeks’ pay at £538)

Breach of right to be accompanied £1,076 (2 weeks’ pay at £538)

Breach of flexible working regulations £4,304 (8 weeks’ pay at £538)

Statutory redundancy pay £16,140 (30 weeks’ pay at £538)

Unfair dismissal basic award £16,140 (30 weeks’ pay at £538)

Unfair dismissal compensatory award £88,519 (or 52 weeks’ actual gross pay if lower)

Breach of contract £25,000

Failure to inform or consult over collective redundancy 90 days’ gross pay (no cap on a week’s pay)

Failure to inform or consult over a TUPE transfer 13 weeks’ gross pay (no cap on a week’s pay)

Additional award (for failure to comply with reinstatement  
or re-engagement orders) £27,976 (or 52 weeks’ pay if lower)

Payment Prescribed rate – from 6 April 2020

Week’s pay £538

Lower earnings limit £120

Statutory sick pay £95.85 per week

Statutory maternity pay £151.20 per week

Statutory paternity pay £151.20 per week

Statutory adoption pay £151.20 per week

Shared Parental Pay (ShPP) £151.20 per week

Maternity allowance £151.20 per week

Guarantee payment £30 each day or £150 in any 3 months
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Injury to feelings (Vento bands) Range – from 6 April 2020

Lower band (less serious cases) £900 to £9,000

Middle band (cases that do not merit an award in the upper band) £9,000 to £27,000

Upper band (the most serious cases) £27,000 to £45,000 (most exceptional cases could exceed £45,000)
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